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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

UDALGURI. 

 

 Present: ARPITA KAR, A.J.S. 

      SDJM(S), Udalguri. 

   

M.R. Case NO. 47/17. 

U/S 125Cr.P.C. 

Mustt. Malenesa Begum. 

.......... 1st Party. 

Vs 

Md. Dildar Ali 

......... 2nd Party. 

 

Advocate Appeared:- 

For 1st Party: Sri Tarun Boro. 

For 2nd Party: Sri Dwijen Kr. Boro. 

 

Evidences recorded on: 09.01.2018, 02.02.2018, 27.02.2018, 

22.03.18, 08.05.2018 

Arguments heard on:  07.06.2018 

Judgment delivered on:  20.06.2018. 

 

 

J U D G M E N T 

1. This is a case u/s 125 Cr.P.C. filed by Mustt. Malenesa Begum, 

(hereinafter called as the 1st party)   claiming maintenance 

amount for her son, Md. Rakib Ali from Md. Dildar Ali (hereinafter 

called as 2nd party). 

 

2. The factual matrix of the 1st Party's case, is that : 

The 1st party who is already married to another person fell in love 

with the 2nd party. The 2nd party used to visit the house of the 
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1stparty regularly when her husband was away from home and 

used to have sexual intercourse with her, as a result of which the 

1st party conceived. After coming to know about the pregnancy of 

the 1st party, the 2nd party asked her to abort the child and also 

paid Rs.400/- to her for purchasing medicines. When the 1st party 

was carrying a pregnancy of five months, though the 2nd party 

asked her to go to hospital to abort the child but the attending 

doctor refused to abort the pregnancy. The 2nd party gave money 

to maintain the 1st party during her pregnancy. On 23.08.11 the 

1st party gave birth to a male child named Rakib Ali and after the 

delivery of the child, the 2ndparty used to pay money to the 1st 

party to meet her basic needsand continued his relationship with 

her. But from about the last 8 months from the date of filing this 

case, the 2nd party avoided the 1st party and refused to pay any 

money to her. The 1st party was threatened by the 2ndparty when 

she asked money from him to meet her basic needs. The 1st party 

somehow maintains her family by working as a daily labour. The 

2nd party is a rich man having a grocery shop. The 2nd party 

intentionally refused to bear the expenses of the minor son of the 

1st party. Hence, the 1st party claims for a maintenance amount of 

Rs.10,000/- per month for her child. 

 

3. In the written objection, the 2nd party has controverted the facts 

as stated in the petition of the 1st party. It is contended that the 

2nd party is having a grocery shop and the husband of the 1st 

party who is a handcart puller used to bring grocery items to the 

shop of the 2nd party by his handcart and also supplied grocery 

items to the nearby shops. The 2nd party also asked the husband 

of the 1st party to collect money from different persons on his 

behalf and accordingly the husband of the 1st party collected the 

same. In the year 2008, the 2nd party went to Rajasthan and 

during that time though the husband of the 1st party collected Rs. 

10,000/- on behalf of the 2nd party but the same was 
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misappropriated by him. There was an altercation between them 

when the 2nd party asked him to return the money and since then 

the 2nd party was not having any relationship with the husband of 

the 1st party. In the month of August 2016, the 1st party defamed 

the 2nd party by saying that he is the father of the 3rd child ( Lakib 

Ali ) of the 1st party for which the 2nd party filed a complaint case 

U/S 500 IPC  against the 1st party, in which she was convicted. 

The minor boy of the 1st party, Lakib Ali is presently studying in 

Class KG at Pride Academy, Kalaigaon where the name of his 

father is clearly mentioned as Islamuddin Ali.The 2nd party 

contended that he does not have any relation with the 1st party 

and has also denied the paternity of her child and hence prayed 

for the dismissal of the case. 

 

4. After considering the pleadings of the parties and hearing the 

learned counsels of both the parties the following point has been 

taken up for consideration to adjudicate the dispute between the 

parties. 

5. POINTS FOR DETERMINATION: 

I.  Whether the minor child of the 1st party, Md. Rakib Ali, is 

an illegitimate child of the 2nd party? 

II.  Whether having sufficient means, the 2nd party neglected 

the minor child of the 1st party who has no any income to 

maintain him? 

III.  Whether the minor child of the 1st party, Md. Rakib Ali, 

being an illegitimate child of the 2nd party is entitled to get 

maintenance u/s 125 Cr.P.C.? 

 

6.  The petitioner examined 6 witnesses in support of her claim. The 

2nd party examined1 witness. 
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7.  I have carefully gone through the case records and perused the 

entire evidence on records. I have heard the arguments advanced 

and the submissions made by the learned counsel of the parties. 

 

DISCUSSION, REASONS AND DECISION THEREOF: 

8.  The petitioner as P.W.1 has deposed that she was having illicit 

relationship with the 2nd party, who is a resident of their village, 

out of which her 2nd child was born. She stated that when she 

conceived, the 2nd party asked her to abort the child and also 

gave her Rs.400/- for the said purpose. However the medicines 

did not aid in the abortion of her child. Thereafter she went to 

Mangaldai hospital along with Rajuma Begum for aborting the 

child but the doctor denied doing the same. When she informed 

the matter to the 2nd party he promised to keep helping her 

financially. The child is presently 6 years old and is presently 

studying at Pride Academy, Kalaigaon. Initially the 2nd party was 

helping her financially for the education of the said child. However 

since about 1 ½ year before filing this case, he was not providing 

any maintenance to the said child. The 2nd party is having a shop 

and is a financially strong person. Her husband is a drunker and 

he often remains absent from home. The complaint petition is 

exhibited as Ext.1.  

 In her cross-examination she deposed thatthe name of her 

child is Rakib Ali. She admitted that in the birth certificate of her 

child the name of his father is mentioned as Kobi Ali, who is her 

husband. Her child is presently reading in Class –I at Pride 

Academy and there also his father’s name is mentioned as Kobi 

Ali. She stated that she did not file any other case to prove that 

the 2nd party is the father of her child. She denied that in her 

complaint petition she did not state that her husband is a drunker 

and he remains absent from his house. She admitted that she did 

not submit any document to show that she purchased medicines 

with the intention to abort the child. She also admitted that she 
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has not mentioned about the fact of going to Mangaldai hospital 

for aborting her child in her complaint petition. She denied that 

the 2nd party never promised to pay maintenance for her child but 

admitted that she has not mentioned about the same in her 

complaint petition. The 2nd party filed a case against her prior to 

her filing of this case and in that case she was convicted. She 

denied that the 2nd party is not the father of the child.  

 

9.  P.W.2, Md. Abdul Ali deposed that the house of both the parties 

to this case are nearby and his house is in the middle of the house 

of both the parties. He has seen the 2nd party visiting the house 

of the 1st party. Later he came to know that the 1st party gave 

birth to the child of 2nd party. The 2nd party is having a shop and 

the 1st party is unemployed. The 1st party is being maintained by 

her husband.  

In his cross-examination he deposed that the husband of 

the 1st party used to pull grocery items to the shop of the 2nd 

party. He stated that he came to know from the 1st party that the 

2ndparty is the father of the child of the 1st party but he cannot 

say of his own as to who is the father of the child of the 2nd party. 

Presently Kobi Ali is maintaining Rakib Ali.  

 

10. P.W.3, Must. Rajufa Khatoon deposed that the 1stparty is her 

sister.  The husband of the 1st party and the 2nd party used to do 

joint business of rice and hence the 2nd party used to come to the 

house of the 1st party.  About 6 years back, the 1st party told her 

that she wants to abort the child which she conceived from Didar 

Ali. Then both of them went to Mangaldoi but the child could not 

be aborted. The said fact was informed to the 2nd party who then 

promised to provide maintenance to the child of the 1st party. 

Later the 1st party gave birth to a male child, who is presently 7 

years old. Initially the 2nd party paid some maintenance to the 

chid of the 1st party but later about one and half years prior to the 
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filing this case, he denied paying the same. When the matter was 

informed to the 2nd party, he scolded the 1st party and also filed a 

case against her. The husband of the 1st party is maintaining the 

child and the 2nd party is having a shop. 

 In her cross-examination she deposed that the name of 

her brother-in-law is Kabir Ali@ Islamuddin. She stated that she 

was married about 30 years back and since then she has been 

residing at her matrimonial house at Bechimari. She admitted that 

the husband of the 1st party used to carry the grocery items to the 

shop of the 2nd party. She stated that the 1st party is having 3 

children. The husband of the 1st party is the father 1st two children 

of the 1st party. She stated that she does not know the name of 

the doctor who treated the 1st party and that she has not 

submitted any document showing that the 1st party was treated at 

Mangaldoi. She is not aware if the 1st party have got any 

documents to show that the 2nd party bore the expenses of the 

child of the 1st party. She denied that the 2nd party never visited 

the house of the 1st party and that the 2nd party is not the father 

of the child of the 1stparty and that the 2nd party never provided 

any maintenance for the chid of the 2nd party and that she 

deposed falsely as she is the sister of the 1st party. 

 

11.  P.W.4, Md. Jamal Ali deposed that the parties to this case resides 

near his house. 1st party was having illicit relationship with the 2nd 

party for which she conceived and gave birth to a male child, who 

is presently 4-5 years old. Initially the 2nd party was paying the 

maintenance to the child but later he denied paying the 

maintenance for which a meeting was held in their village in 

which he was present and the 2nd party admitted in the said 

meeting that he was paying maintenance to the son of the 1st 

party. The villagers know that the 2nd party is the father of the 

male child of the 1st party. They have seen the 2nd party visiting 

the house of the 1st party. The husband of the 1st party is a hand 
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cart puller. He is a drunkard and comes home only at night. The 

2nd party filed a defamation case against the 1st party. 

In his cross-examination he deposed that the 2nd party is 

having a grocery shop and the husband of the 1st party used to 

carry grocery items to his shop. He is not aware of the fact if the 

husband of the 1st party used to supply the grocery items from 

the shop of the 2nd party to others and if he also used to collect 

money on his behalf. He does not remember the date of the 

meeting but the meeting was held about 2 years back. Their 

Gaonbura was absent in the said meeting. He does not know if 

the documents of the meeting is submitted in the present case. 

He admitted that he has married the wife of the brother of the 2nd 

party as his 2nd wife and there was a village meeting and a case 

pertaining to that matter. The 1stparty is having two children from 

her husband. Islammuddin and Kabi Ali are the same person and 

he is the husband of the 1st party. The 1st party did not file any 

other case against the 2nd party except the instant case.  She 

denied the suggestion that the 2nd party is not the father of the 

child of the 1st party and that there was no meeting held in their 

village over the said fact and that he denied falsely as there is an 

enmity between him and the 2nd party. He stated that the 1st party 

was convicted in a defamation case filed by the 2nd party but the 

said judgment was set aside. He denied that he deposed falsely. 

 

12. P.W.5, Smti. Marzina Begum deposed that the 1st party was in 

love with the 2nd party for which she conceived and gave birth to 

a male child who was named as Rakib Ali and is presently 6 years 

old. She was informed by the 1st party at the time of her 

pregnancy that she conceived through the 2nd party. Although she 

tried to abort the child by taking medicines but she was not 

successful. She also went to Mangaldoi hospital for aborting the 

child but since she was carrying a pregnancy of 5 months hence 

the doctor refused to abort her child. The 2nd party bore all the 
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expenses that the 1st party expend for the purpose of aborting her 

child. When the 1st party was unable to abort her child, the 2nd 

party told him that he will bear the expenses of the child after its 

birth and accordingly he bore the expenses of the child after its 

birth. However since about last one year the 2nd party was not 

paying the expenses of the child. She stated that she used to stay 

in the kitchen room of the 1st party and that there are about 5 

houses in between the houses of the 1st and the 2nd party. She 

saw the 2nd party often visiting the house of the 1st party. The 

husband of the 1st party used to come home very lately. 

 In her cross-examination she deposed that her maternal 

house is at Paneri and after her marriage she used to stay on rent 

and is also staying on rent presently. She stated that she is the 

wife of the brother of the 1st party. She admitted that no 

document is placed on record to show that the 2nd party at any 

point of time has paid maintenance to the child of the 1st party. 

She stated that the 1st party did not divorce her husband and that 

the 1st party is having 3 children out of which one belongs to the 

2nd party. She denied that the 2nd party never entered into any 

relationship with the 1st party and that he never bore any 

expenses of her child and that she has deposed falsely and that 

the child does not belong to the 2nd party. 

 

13.  P.W.6, Sri Kabir Ali deposed that he is the husband of the 1st 

party. The house of the 2nd party is near his house and that after 

about 1 year of the birth of the youngest child of the 1st party he 

noticed that the appearance of the child resembled to the 2nd 

party for which a quarrel occurred between him and the 1st party 

and later the 1st party admitted that the child, Rakib Ali belong to 

the 2nd party. The 2nd party bore the expenses of the child for few 

years after its birth but presently he is not paying any expenses of 

the said child for which there was a quarrel between the 1st party 

and the 2ndparty, after which the 2nd party lodged a case against 
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the 1st party. The said child is presently staying with them and he 

is bearing his expenses. He is a “thela” puller and the 2nd party is 

a businessman, having business of rice   and also a grocery shop. 

He was having a good relation with the 2nd party as he often came 

to his house. Later his wife developed a relation with the 2nd 

party. 

 In his cross-examination he deposed that Rakib Ali is 

presently 6 years old and that they have not filed any other case 

against the 2nd party apart from the present case. He stated that 

after coming to know that Raquib Ali is not his child he neither 

called a village meeting nor did he file any case against the 

2ndparty. Hajarat Ali, Abul Ali, Rejjak Ali, Mohuruddin and 

Joimuddin stay near his house but they are not made a witness in 

this case. He admitted that he used to bring the grocery items of 

the shop of the 2nd party in his “thela” and he also used to deliver 

the grocery items of the 2nd party to others by carrying them in 

his “thela”. He admitted that the 2nd party once went to Ajmer but 

denied that when the 2nd party was at Ajmer he used to collect 

money from the shops on behalf of the 2nd party and that he 

never returned the said money to the 2nd party. He admitted that 

since about the last 5 years he was not carrying the goods of the 

2nd party. He stated that he does not know whose name is 

mentioned as the father of Rakib Ali in his birth certificate or 

School certificate. He admitted that they filed the instant case 

after the 1st party was convicted in the case filed by the 2nd party. 

He stated that he is married to the 1st party since about the last 

25 years and has not yet divorced her and they are still staying as 

husband and wife. He denied that the 2nd party is not the father of 

Rakib Ali and that he has deposed falsely. 

 

14. D.W.1, Md. Didar Ali deposed that he does not have any relation 

with the 1st party. He deposed that the husband of the 1st party 

used to transport the grocery items of his shop and also used to 
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collect money from his customers who were taking his grocery 

items on credit. In the year 2008 he went out of station and 

Islamuddin collected the money at that time on his behalf but he 

did not hand over a single penny to him and used the same for 

his own benefit. When he went to their house to demand the 

money they threatened him with dire consequences and denied 

returning the money back. Since then he was not having any 

relationship with him in the year 2016 the 1st party sent Hussain 

Ali to him with a message that he will have to accept her 3rd child 

Rakib @ Lakib or will have to pay his maintenance, to which he 

denied. Since then the 1st party was defaming him by levelling 

false allegation against him. In February, 2017 the 1stparty called 

some media persons to her house and gave false statement 

against him before them.  The media personnel also came to his 

house and took the statement of his family members after which 

the reports were never published by the media personnel. The 1st 

party kept on approaching several organizations against him for 

which he lodged the case against the 1st party in which she was 

convicted. The said judgment and order dated 12/09/17 by JMFC, 

Udalguri is produced and exhibited as Ext.A. The said judgment 

was set aside by the Hon’ble appellate Court against which he has 

preferred a revision in the Hon’ble Gauhati High Court. The copy 

of the said criminal revision No. 123 / 18 is produced and 

exhibited as ext.B. He has also filed the school certificate of the 

3rd child of the 1st party, Md. Rekib @ Lekib in which the name of 

the parents of the child, Rekib Ali is mentioned as Malenessa and 

Islamuddin. The said certificate is produced and exhibited as Ext. 

C. 

In his cross-examination he deposed that the 1st party did 

not level any such allegation as in the present case against any 

other person. He admitted that he did not prefer any medical 

examination to prove that he is not the biological father of the 

Rekib Ali i.e. 3rd child of the 1st party. He admitted that he was 
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having a good relationship with the husband of the 1st party but 

denied that since then he used to visit the house of Malenessa 

and that he was maintaining an illicit relationship with her out of 

which Rekib Ali was born. He denied that when the 1st party 

conceived his child he gave her the cost to purchase medicines for 

aborting the child and that when the said medicines did not work 

he paid the cost to the 1st party for visiting to doctor in Mangaldai 

for aborting her child but as the same could not be done due to 

medical problems hence 1stparty gave birth to the child. He denied 

the fact that there was a meeting in their village regarding his 

paternity of his 3rd child of the 1st party and that when the child 

could not be aborted he promised her that he shall bear the 

expanses of the child and that accordingly he paid the cost of the 

delivery of the child and also paid the expanses after his birth but 

as later on he stopped paying the maintenance to her child, hence 

he lodged this case against him. He admitted that he is having a 

grocery shop and his father is having some landed property and 

that the husband of the 1st party is a “thela” puller. He denied that 

he is the biological father of Rekib Ali. 

 

15. From the evidence on record it becomes clear that the 1st party is 

a married woman, who was married to P.W.6 and they have also 

got children out of their wedlock. It is admitted that the 1st party 

is still residing with P.W.6 i.e. her husband as husband and wife. 

The 1st party although have claimed that the 2nd is the father of 

her illegitimate child, which was born out of illicit relationship 

between them but in the case of Smti. Ahalya Bariha @ 

Barihani Vs Chhelia Padhan on 19/7/1991 the Hon’ble 

Orrissa High Court has held that where maintenance is claimed 

for an illegitimate child from an alleged father, it is not enough 

that the 2nd party would have been the father, but the Court has 

to find out that in all reasonability no one else could have been 

the father. 
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16. So keeping the aforesaid proposition of Law in mind let us now 

analyse the evidence on record of the instant case. The 2nd party 

has deposed as D.W.1 and in his evidence the 2nd party has 

produced the school certificate of the Md. Rakib @ Lekib, (the 

alleged illegitimate child)in which the name of the parents of the 

child Rakib Ali is mentioned as Malenessa and Islamuddin. The 

said certificate is produced and exhibited as Ext. C.The 1st party in 

her evidence as P.W.1 has admitted that in the birth certificate of 

her child the name of his father is mentioned as Kobi Ali, who is 

her husband. Her child is presently reading in Class –I at Pride 

Academy and there also his father’s name is mentioned as Kobi 

Ali. She stated that she did not file any other case to prove that 

the 2nd party is the father of her child. P.W.4 in his evidence has 

stated that Islammuddin and Kabi Ali are the same person and he 

is the husband of the 1st party.Thus, from the evidence as 

adduced by the D.W.1 and the 1st party herself, it becomes clear 

that in the birth certificate as well as in the School certificate of 

the child, RakibAli, the 1st party has stated his father’s name to be 

Kobi Ali @ Islammuddin who is the husband of the 1st party. The 

1st party though has claimed that the 2nd party is the father of her 

child, RakibAli but she failed to explain as to why in the birth 

certificate of the child or while admitting her child in School, she 

mentioned the name of his father to be Kobi Ali @ Islammuddin 

i.e. the name of her husband. The 1st party has never made any 

prayer for DNA test of the child or the 2nd party to prove the 

paternity of the later. Although the P.W.4 stated that there was a 

village meeting in their village and there the 2nd party admitted 

that he was paying maintenance to the son of the 1st party but 

the husband of the 1st party who deposed as P.W.6 denied the 

holding of any such village meeting. Also no copy of proceeding of 

the said village meeting is produced on record. Apart from mere 

statements the P.W.s could not produce any materials on record 
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to show that the 2nd party is the biological father of Rakib Ali, who 

is the child of the 1st party. On the other hand the 2nd party vide 

Exbt-C and the 1st party by her own admission has shown that the 

name of the father of Rakib Ali in his birth certificate and School 

certificate, is stated to be Kobi Ali @ Islammuddin, who is the 

husband of the 1st party. In addition to the above, admittedly the 

marriage between the 1st party and Kobi Ali @ Islammuddin is still 

in force and under such circumstances and in absence of any 

concrete document on record, the fact that the 1st party might 

have begotten her child named Rakib Ali by her husband cannot 

be ruled out.  

 

17. In view of the above discussion, it is found that it will not be safe 

to hold that Md. Rakib Ali is an illegitimate child of the 2nd party. 

 

18. In view of the above discussion it cannot be safely concluded that 

the minor child of the 1st party, Md. Rakib Ali, is an illegitimate 

child of the 2nd party. 

 

Point No. 1 is decided in negative. 

 

19. As it has already been hold that it cannot be said that Md. Rakib 

Ali is the illegitimate child of the 2nd party hence, point No.2 and 3 

does not merit any further discussion. 

 

Hence point No. 2 and 3 is also decided in 

negative. 

 

20.  After going through the above discussions and findings on 

three different points, it is found that the minor child of the 1st 

party, Md. Rakib Ali is not entitled to get ant maintenance from 

the 2nd party. 
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ORDER 

The minor child of the 1st party, Md. Rakib Ali is not entitled to get 

any maintenance from the 2nd party. 

 

21. The maintenance case is accordingly dismissed. 

 

22. A copy of judgment shall be given free of cost to both sides. 

 

23. With the above direction the Misc Case is disposed of. 

 

Given under my hand and seal of this Court on this the 20th day of 

June, 2018 at Udalguri. 

 

 

 

 

 

     Sub-Divisional Judicial Magistrate(S), 

     Udalguri. 
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A P P E N D I X. 

 

 

1. 1st PARTY WITNESSES:- 

 P.W.1: Mustt. Malenessa Begum. 

 P.W.2: Md. Abdul Ali. 

 P.W.3: Must. Rajufa Khatoon. 

 P.W.4: Md. Jamal Ali.  

P.W.5: Smti. Marzina Begum. 

P.W.6: Sri Kabir Ali. 

 

2. DOCUMENTS EXHIBITED BY 1ST PARTY:- 

Exbt-1: Complaint petition. 

 

3. 2nd PARTY WITNESSES:- 

D.W.1: Md. Didar Ali. 

 

4. DOCUMENTS EXHIBITED BY 2nd PARTY :- 

 

Exbt-A: Order and judgment dated 12.09.2017 by learned JMFC,    

Udalguri. 

Exbt-B: Copy of Crl. Rev. No.123/18 

Exbt-C: School Certificate of Rakib Ali. 

 

 

 

 

 

 

Sub-Divisional Judicial Magistrate(S), 

     Udalguri. 


